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The Margin of Appreciation

Explores how courts vary the depth of scrutiny in judicial review and the virtues of
different approaches.

Proportionality

International courts and tribunals are increasingly asked to pass judgment on
matters that are traditionally considered to fall within the domestic jurisdiction of
States. Especially in the fields of human rights, investment, and trade law,
international adjudicators commonly evaluate decisions of national authorities that
have been made in the course of democratic procedures and public deliberation. A
controversial question is whether international adjudicators should review such
decisions de novo or show deference to domestic authorities. This book
investigates how various international courts and tribunals have responded to this
question. In addition to a comparative analysis, the book provides a normative
argument, discussing whether different forms of deference are justified in
international adjudication. It proposes a distinction between epistemic deference,
which is based on the superior capacity of domestic authorities to make factual
and technical assessments, and constitutional deference, which is based on the
democratic legitimacy of domestic decision-making. The book concludes that
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epistemic deference is a prudent acknowledgement of the limited expertise of
international adjudicators, whereas the case for constitutional deference depends
on the relative power of the reviewing court vis-à-vis the domestic legal order.

The Scope and Intensity of Substantive Review

Investment arbitrators rely on sovereignty for their legal status just as investor-
state disputes usually stem from disagreements about the role of the state in
society. As a result, investment arbitration is a vehicle for the exercise of sovereign
authority and a site for contesting sovereign choices. This book investigates and
evaluates the decision-making record and policy trajectory of international
investment arbitration, from theoretical, doctrinal, and empirical perspectives. It
analyses the extent to which the system used to resolve disputes impacts on the
role of government, affecting diverse constituencies, as opposed to limiting itself to
case-specific disputes between a single business enterprise and state entity. The
book provides a comprehensive review of known awards in order to determine the
types of government measures that have triggered disputes. It investigates how
investment arbitrators have exercised their authority in recent case law. It
provides a review of the approaches adopted in the reasoning of investment treaty
tribunals on questions of judicial deference and respect for sovereign decision-
makers. In doing so, it determines whether investment tribunals have taken a
predominantly assertive approach to investor protection, without regard to their
relative lack of accountability, capacity, or proximity in some cases. This approach
does not sit comfortably with the relative restraint seen by domestic and
international courts in similar contexts. The book argues that the unique
characteristics of investment treaty arbitration make the experience of domestic
judicial review more pertinent to international investment arbitration than to any
other contexts for international adjudication. However, it argues that mediating
devices in some form should be incorporated into the process in order to solve the
tension between the extensive scope and potency of international investment
arbitration as an important site of global governance, and the challenges of the
review function in reviewing decisions which have strong claims to having
comprehensive regulatory expertise, inclusive decision-making, electoral or other
public accountability, or greater proximity to the underlying facts and context.
Online Appendices

Proportionality in Asia

The Proportional Representation Review

Caroline Henckels examines how investment tribunals should balance competing
state and investor interests in determining state liability in regulatory disputes.

Proportionality Analysis and Models of Judicial Review

To speak of human rights in the twenty-first century is to speak of proportionality.
Proportionality has been received into the constitutional doctrine of courts in
continental Europe, the United Kingdom, Canada, New Zealand, Israel, South
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Africa, and the United States, as well as the jurisprudence of treaty-based legal
systems such as the European Convention on Human Rights. Proportionality
provides a common analytical framework for resolving the great moral and political
questions confronting political communities. But behind the singular appeal to
proportionality lurks a range of different understandings. This volume brings
together many of the world's leading constitutional theorists - proponents and
critics of proportionality - to debate the merits of proportionality, the nature of
rights, the practice of judicial review, and moral and legal reasoning. Their essays
provide important new perspectives on this leading doctrine in human rights law.

The Margin of Appreciation Doctrine and the Principle of
Proportionality in the Jurisprudence of the ECHR

International human rights courts accord their member states a margin of
appreciation in relation to the implementation and interpretation of human rights
law. This book argues that a degree of deference is justified because although
human rights standards are universal, in practice they inevitably look different
from place to place.

Public Law after the Human Rights Act

Challenges to domestic legislation before international tribunals are a growing
phenomenon in public international law. Consequently, in the field of global trade,
the degree of deference given by WTO tribunals to domestic legislatures in
challenges to their legislation is an area of increasing importance to practitioners,
government officials and academics. This timely work takes a new perspective on
the way domestic law is treated at the international level. Using techniques of
domestic constitutional law, it examines how international tribunals have treated
challenges to legislation. The particular focus is WTO tribunals, but the book also
draws on experiences from other international adjudicators, such as the European
Court of Human Rights. Drawing from these examples, the author examines how
international tribunals have (or have not) deferred to the opinions of the domestic
legislature, and the legal techniques they've used in doing so. The treatment is
detailed and comprehensive, contrasting and summarizing the relevant WTO case
law.

Proportionality Principles in American Law

Having identified proportionality as the main tool for limiting constitutional rights,
Aharon Barak explores its four components (proper purpose, rational connection,
necessity and proportionality stricto sensu) and discusses the relationships
between proportionality and reasonableness and between courts and legislation.
He goes on to analyse the concept of deference and to consider the main
arguments against the use of proportionality (incommensurability and
irrationality). Alternatives to proportionality are compared and future
developments of proportionality are suggested.

Proportionality and the Rule of Law
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Proportionality and Deference in Investor-State Arbitration

From the ancient origins of Just War doctrine to utilitarian and retributive theories
of punishment, concepts of proportionality have long been an instrumental part of
the rule of law and an essential check on government power. These concepts all
embody the fundamental value that government and private actions should not be
demonstrably excessive relative to their moral and practical justifications. In the
American legal system, despite frequent though unacknowledged use of
proportionality principles, there is no general theory of what permits courts to
invalidate intrusive measures. In Proportionality Principles in American Law, two
renowned legal scholars seek to advance such a theory. They argue that standards
of review should be more clearly and precisely defined, and that in most
circumstances every intrusive government measure which limits or threatens
individual rights should undergo some degree of proportionality review. Across a
wide range of legal contexts, E. Thomas Sullivan and Richard S. Frase identify
three basic ways that government measures and private remedies have been
found to be disproportionate: relative to fault; relative to alternative means of
achieving the same practical purposes; and relative to the likely practical benefits
of the measure or remedy. Using this structure, the book examines the origins and
contemporary uses of proportionality principles in public law, civil liberties, and the
criminal justice system, emphasizing the utility of proportionality principles to
guide judicial review of excessive government measures. By constructing a new
framework and a general theory for constitutional judicial review, Proportionality
Principles in American Law will help courts more consistently and effectively apply
proportionality principles to better serve their vital roles as guardians of individual
rights and liberties.

The Ethics of Deference

This book analyses the case-law of the European Convention on Human Rights with
particular reference to the margin of appreciation doctrine and the principle of
proportionality.

Human Rights Law Concentrate

In this completely revised and updated second edition of Human Rights Law, the
judicial interpretation and application of the United Kingdom's Human Rights Act
1998 is comprehensively examined and analysed. Part I concerns key procedural
issues including: the background to the Act; the relationship between UK courts
and the European Court of Human Rights; the definition of victim and public
authority; determining incompatibility including deference and proportionality; the
impact of the Act on primary legislation; and damages and other remedies for the
violation of Convention rights. In Part II of the book, the Convention rights as
interpreted and applied by United Kingdom courts, are discussed in detail. All
important Convention rights are included with a new chapter on freedom of
thought, conscience and religion. Other Convention rights considered in the
national context include: the right to life; freedom from torture; the right to liberty;
fair trial; the right to private life, family life and home; the right to peaceful
enjoyment of possessions; and the right to freedom from discrimination in the
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enjoyment of Convention rights. The second edition of Human Rights Law will be
invaluable for those teaching, studying and practising in the areas of United
Kingdom human rights law, constitutional law and administrative law.

The Margin of Appreciation in International Human Rights Law

Blake and Husain address the material details of the Human Rights Act 1998 and
the profound impact this legislation will have on the practice of immigration and
asylum law in the UK in terms of fairness and the protection of dignity and life.

Vigilance and Restraint in the Common Law of Judicial Review

This book presents important new scholarship by leading figures in constitutional
law on new challenges for proportionality doctrine.

Criminal Fair Trial Rights

This book offers a comprehensive critique of the principle of proportionality and
balancing as applied to human and constitutional rights.

Federal Law Review

Accurate and accessible, Concentrate guides enable you to take exams with
confidence. Including revision tips and advice for extra marks, alongside a
thorough and focussed breakdown of the key topics and cases, this guide will help
you to get the most out of your revision and to maximise your performance in
exams.

Constitutional Review under the UK Human Rights Act

The Ultimate Rule of Law addresses the age-old tension between law and politics
by examining whether the personal beliefs of judges come into play in adjudicating
on issues of religious freedom, sex discrimination, and social and economic rights.
Decisions by the Supreme Courts of India, Japan, Canada, the United States,
Ireland, Israel, the Constitutional Courts of Germany, Hungary, South Africa, and
the European Court of Human Rights on such controversial issues as government
funding of religious schools, abortion, same sex marriages, women in the military,
and rights to basic shelter and life saving medical treatment are evaluated and
compared. Beatty develops a radical alternative to the conventional view that in
deciding these cases judges engage in an essentially interpretative, and thus
subjective act, relying ultimately on their personal beliefs and political opinions. His
analysis shows that it is possible to apply an impartial and objective method of
judicial review, based on the principle of proportionality, which acts as an ultimate
rule of law and is fully compatible with the ideals of democracy and popular
sovereignty. Controversially, Beatty concludes that although this method of judicial
review originated in the United States, American judges generally appear to be far
less inclined to this conception of constitutional adjudication than their
counterparts in Europe, Africa, and Asia.
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The Principle of Proportionality in the Laws of Europe

For a judiciary in a democracy, dispensing justice is not only about doing justice,
but also about showing that justice is being done; it is about giving reasons and
creating a "culture of justification". The question becomes how to nurture such a
culture. A number of liberal democratic jurisdictions have answered this question in
part with the adoption of the multi-step method of evaluating the constitutionality
of legislative infringements on fundamental rights widely known as Proportionality
Analysis. Under Proportionality Analysis courts must engage in a structured
process of reasoning. This book deals with Gender Justice and Proportionality
Analysis in India. The author argues that the Supreme Court of India should
consider adopting Proportionality Analysis for the adjudication of the fundamental
right to sex equality in Indian courts. The book includes an analysis of Canadian
and South African Proportionality Analysis and makes some suggestions on how an
Indian Proportionality Analysis could be generated using this comparative
investigation. Additionally, the book proposes ways of applying the effects of socio-
political context on doctrine, as well as doctrine’s interpretive impact on
adjudicated outcomes for gender, thus making a contribution to feminist
jurisprudence. Finally, the author analyses Indian gender equality jurisprudence,
demonstrating the inadequacies of the current doctrinal framework for achieving
the goal of substantive gender equality and suggesting ways in which an Indian
Proportionality Analysis might be fashioned to address these inadequacies. A novel
examination of the gender situation in India in comparative perspective, this book
will be of interest to academics in the field of Gender Studies, Asian and
Comparative Law and South Asian studies.

Human Rights

The margin of appreciation is a judicial doctrine whereby international courts allow
states to have a measure of diversity in their interpretation of human rights treaty
obligations. The doctrine is at the heart of some of the most important
international human rights decisions. Does it undermine the universality of human
rights? How should judges decide whether to give this margin of appreciation to
states? How can lawyers make best use of arguments for or against the margin of
appreciation? This book answers these questions, and broadens the discussion on
the margin of appreciation by including material beyond the ECHR system. It
provides a comprehensive justification of the doctrine, and ALLFSCA14I the key
cases affecting the doctrine in practice. Part One provides a systematic defence of
the margin of appreciation doctrine in international human rights law. Drawing on
the philosophy of practical reasoning the book argues that the margin of
appreciation is a doctrine of judicial deference and is a common and appropriate
feature of adjudication. The book argues that the margin of appreciation doctrine
prevents courts from imposing unhelpful uniformity, whilst allowing decisions to be
consistent with the universality of human rights. Part Two considers the key case
law of the European Court of Human Rights, the Inter-American Court of Human
Rights, and the UN Human Rights Committee, documenting the margin of
appreciation in practice. The analysis uniquely takes a broad look at the factors
affecting the margin of appreciation. Part Three explores how the margin of
appreciation operates in the judicial decision-making process, reconceptualising
the proportionality assessment and explaining how the nature of the right and the
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type of case affect the courts' reasoning.

Proportionality and the Rule of Law

"Typically, when applying PA, the judiciary would ensure that (i) the State is
pursuing a legitimate objective; (ii) the governmental measure undertaken is
rationally connected to the stipulated policy objective; and (iii) the right-derogation
is no more than necessary to achieve those stated goals"--

Sovereign Choices and Sovereign Constraints

Human Rights Law

This book of essays examines the meaning of proportionality in a number of
different contexts.

A Theory of Deference in Administrative Law

Inspired by the work of Professor Michael Taggart, this collection of essays from
across the common law world is concerned with two separate but related themes.
First, to what extent and by what means should review on substantive grounds
such as unreasonableness be expanded and intensified? Jowell, Elliott and Varuhas
all agree with Taggart that proportionality should not 'sweep the rainbow', but
propose different schemes for organising and conceptualising substantive review.
Groves and Weeks, and Hoexter evaluate the state of substantive review in
Australia and South Africa respectively. The second theme concerns the broader
(Canadian) sense of substantive review including the illegality grounds, and
whether deference should extend to these grounds. Cane and Aronson consider
the relevance and impact of different constitutional and doctrinal settings. Wilberg
and Daly address questions concerning when and how deference is to operate
once it is accepted as appropriate in principle. Rights-based review is discussed in
a separate third part because it raises both of the above questions. Geiringer,
Sales and Walters examine the choices to be made in settling the approach in this
area, each focusing on a different dichotomy. Taggart's work is notable for treating
these various aspects of substantive review as parts of a broader whole, and for his
search for an appropriate balance between judicial scrutiny and administrative
autonomy across this entire area. By bringing together essays on all these topics,
this volume seeks to build on that approach.

The Direct Legislation Record and the Proportional
Representation Review

Useful for those advising on insolvency, this handbook provides annotated
commentary and clarification on the legal and practical implications of insolvency
legislation. Volume 1 contains the main core of legislative material. Volume 2
contains the reinstated CDDA, over 50 SIs, 25 statutes, and the UNCITRAL Model
law on Cross Border Insolvency
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Deference to the Legislature in WTO Challenges to Legislation

The term 'margin of appreciation' has been used for some time to refer to the room
for manoeuvre that the Strasbourg institutions are prepared to accord national
authorities in fulfilling some of their principal obligations under the European
Convention for Human Rights. This document proposes how the meaning of the
term may be given greater clarity, coherence and consistency.

Deference in International Courts and Tribunals

Do citizens have an obligation to obey the law? This book differs from standard
approaches by shifting from the language of obedience (orders) to that of
deference (normative judgments). The popular view that law claims authority but
does not have it is here reversed on both counts: law does not claim authority but
has it. Though the focus is on political obligation, the author approaches that issue
indirectly by first developing a more general account of when deference is due to
the view of others. Two standard practices that political theorists often consider in
exploring the question of political obligation - fair-play and promise-keeping - can
themselves be seen as examples of a duty of deference. In this respect the book
defends a more general theory of ethics whose scope extends beyond the question
of political obligation to questions of duty in the case of law, promises, fair play
and friendship.

Immigration, Asylum and Human Rights

There is a developing body of legal reasoning in the United Kingdom Supreme
Court in which members of the senior judiciary have asserted the primary role of
common law constitutional rights and critiqued legal arguments based first and
foremost on the Human Rights Act 1998. Their calls for a shift in legal reasoning
have created a sense amongst both scholars and the judiciary that something
significant is happening. Yet despite renewed academic and judicial interest we
have limited insight into what common law constitutional rights we have, how they
work and what they offer. This book is the first collection of its kind to
systematically explore both the content and role of individual common law
constitutional rights alongside the constitutional significance and broader
implications of these developments. It therefore contributes not only to our
understanding of what the common law might be capable of offering in terms of
the protection of rights, but also to our understanding of the nature of the
constitutional order of which such rights are an integral part.

The Hastings Law Journal

Under the Human Rights Act, British courts are for the first time empowered to
review primary legislation for compliance with a codified set of fundamental rights.
In this book, Aileen Kavanagh argues that the HRA gives judges strong powers of
constitutional review, similar to those exercised by the courts under an entrenched
Bill of Rights. The aim of the book is to subject the leading case-law under the HRA
to critical scrutiny, whilst remaining sensitive to the deeper constitutional, political
and theoretical questions which underpin it. Such questions include the idea of
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judicial deference, the constitutional status of the HRA, the principle of
parliamentary sovereignty and the constitutional division of labour between
Parliament and the courts. The book closes with a sustained defence of the
legitimacy of constitutional review in a democracy, thus providing a powerful
rejoinder to those who are sceptical about judicial power under the HRA.

Effective Judicial Review

International courts and tribunals are often asked to review decisions originally
made by domestic decision-makers. This can often be a source of tension, as the
international courts and tribunals need to judge how far to defer to the original
decisions of the national bodies. As international courts and tribunals have
proliferated, different courts have applied differing levels of deference to those
originial decisions, which can lead to a fragmentation in international law.
International courts in such positions rely on two key doctrines: the standard of
review and the margin of appreciation. The standard of review establishes the
extent to which national decisions relating to factual, legal, or political issues
arising in the case are re-examined in the international court. The margin of
appreciation is the extent to which national legislative, executive, and judicial
decision-makers are allowed to reflect diversity in their interpretation of human
rights obligations. The book begins by providing an overview of the margin of
appreciation and standard of review, recognising that while the margin of
appreciation explicitly acknowledges the existence of such deference, the standard
of review does not: it is rather a procedural mechanism. It looks in-depth at how
the public policy exception has been assessed by the European Court of Justice and
the WTO dispute settlement bodies. It examines how the European Court of Human
Rights has taken an evidence-based approach towards the margin of appreciation,
as well as how it has addressed issues of hate speech. The Inter-American system
is also investigated, and it is established how far deference is possible within that
legal organisation. Finally, the book studies how a range of other international
courts, such as the International Criminal Court, and the Law of the Sea Tribunal,
have approached these two core doctrines.

Proportionality and Deference Under the UK Human Rights Act

Revision of thesis (Doctoral)- London School of Economics, 2010.

The Margin of Appreciation in International Human Rights Law

In the modern administrative state, hundreds if not thousands of officials wield
powers that can be used to the benefit or detriment of individuals and
corporations. When the exercise of these powers is challenged, a great deal can be
at stake. Courts are confronted with difficult questions about how to apply the
general principles of administrative law in different contexts. Based on a
comparative theoretical analysis of the allocation of authority between the organs
of government, A Theory of Deference in Administrative Law provides courts with a
methodology to apply no matter how complex the subject matter. The firm
theoretical foundation of deference is fully exposed and a comprehensive doctrine
of curial deference is developed for application by courts in judicial review of
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administrative action. A wide scope is urged, spanning the whole spectrum of
government regulation, thereby ensuring wide access to public law remedies.

The Constitutional Structure of Proportionality

Proportionality is one of the most important principles in constitutional law,
relevant throughout the law and in jurisdictions worldwide. Setting out the 'state of
the art' in proportionality doctrine, this book combines theoretical reconstruction
with case-law examples, defending and developing the dominant model of
proportionality.

Proportionality

The Article 6 fair trial rights are the most heavily-litigated Convention rights before
the European Court of Human Rights, generating a large and complex body of case
law. With this book, Goss provides an innovative and critical analysis of the
European Court's Article 6 case law. The category of 'fair trial rights' includes many
component rights. The existing literature tends to chart the law with respect to
each of these component rights, one by one. This traditional approach is useful,
but it risks artificially isolating the case law in a series of watertight compartments.
This book takes a complementary but different approach. Instead of analysing the
component rights one by one, it takes a critical look at the case law through a
number of 'cross-cutting' problems and themes common to all or many of the
component rights. For example: how does the Court view its role in Article 6 cases?
When will the Court recognise an implied right in Article 6? How does the Court
assess Article 6 infringements, and when will the public interest justify an
infringement? The book's case-law-driven approach allows Goss to demonstrate
that the European Court's criminal fair trial rights jurisprudence is marked by
considerable uncertainty, inconsistency, and incoherence.

A Critique of Proportionality and Balancing

Judicial Reasoning under the UK Human Rights Act

To speak of human rights in the twenty-first century is to speak of proportionality.
Proportionality has been received into the constitutional doctrine of courts in
continental Europe, the United Kingdom, Canada, New Zealand, Israel, South
Africa, and the United States, as well as the jurisprudence of treaty-based legal
systems such as the European Convention on Human Rights. Proportionality
provides a common analytical framework for resolving the great moral and political
questions confronting political communities. But behind the singular appeal to
proportionality lurks a range of different understandings. This volume brings
together many of the world's leading constitutional theorists - proponents and
critics of proportionality - to debate the merits of proportionality, the nature of
rights, the practice of judicial review, and moral and legal reasoning. Their essays
provide important new perspectives on this leading doctrine in human rights law.

The Ultimate Rule of Law
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Judicial Reasoning under the UK Human Rights Act is a collection of essays written
by leading experts in the field, which examines judicial decision-making under the
UK's de facto Bill of Rights. The book focuses both on changes in areas of
substantive law and the techniques of judicial reasoning adopted to implement the
Act. The contributors therefore consider first general Convention and Human
Rights Act concepts – statutory interpretation, horizontal effect, judicial review,
deference, the reception of Strasbourg case-law – since they arise across all areas
of substantive law. They then proceed to examine not only the use of such
concepts in particular fields of law (privacy, family law, clashing rights,
discrimination and criminal procedure), but also the modes of reasoning by which
judges seek to bridge the divide between familiar common law and statutory
doctrines and those in the Convention.

Judicial Deference in International Adjudication

Proportionality analysis describes a particular legal technique of resolving conflicts
between human rights or constitutional rights and public interests through a
process of balancing. However, as a general tendency, the current vivid academic
debate on proportionality pays insufficient attention to the institutional context -
the question of judicial review. Based on the premise that proportionality analysis
is a permissible approach to resolve conflicts between rights and other interests,
this book lays out a strategy for courts and tribunals to deal with the challenge of
using proportionality analysis in an adequate manner, taking into account their
situation and context of judicial review. For this purpose, the book develops the
concept of models of judicial review in a first theoretical chapter. These models are
then applied to six comparative case studies in German and US constitutional law,
the law of the European Convention on Human Rights, European Union law, World
Trade Organization law, and international investment law. (Series: European
Administrative Law - Vol. 8)

Common Law Constitutional Rights

It is remarkable that 10 years after the Human Rights Act came into effect, and
with further reform possible, there are still no clear answers to basic questions
about the relationship between the Human Rights Act, human rights principles and
the common law. Such basic questions include: what is the Human Rights Act?
What is the relationship between human rights principles and common law
doctrines in public law? Do traditional public law principles need to be replaced?
How has the Human Rights Act altered the constitutional relationship between the
courts, government and Parliament in the UK? Public Law After the Human Rights
Act proposes answers to these questions. Unlike other books on the Human Rights
Act, the book looks beyond the Human Rights Act itself to its effect on public law
as a whole. The book articulates in novel ways the relationship between the Act
and administrative and constitutional law. It suggests that the Human Rights Act
has built on the common law constitution. The discussion focuses on core topics in
modern public law, including, the constitutional status of the Human Rights Act;
the relationship between human rights and the common law; the Human Rights
Act's effect on central doctrines of public law such as reasonableness,
proportionality and process review; the structure of public law in the human rights
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era; derogation and emergencies; and the right of access to a court.

Gender Justice and Proportionality in India

The use and scope of judicial review of government action has transformed across
the common law world over the last forty years. This volume takes stock of the
transformation, bringing together over 30 leading figures from academia and
practice to analyse the major issues surrounding the legal reforms from theoretical
and comparative perspectives. Coverage in the book spans the theoretical
foundations of judicial review; the scope and functions of administrative justice;
the conditions of judicial independence; recurring problems in legal doctrine; and
issues in legal procedure. A final set of essays presents case studies of the
experiences of reforming judicial review in different countries, including an
extended section on judicial review in China.
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